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IX THE

UNITED STAIES CIBCUil COURT OF APPEALS

FOR THE

NINTH CIRCUIT,

GUSTAV HOLMGREN,

Plaintiff in Error,

VS.

UNITED STATES OF AMERICA,

Defendant in Error.

^No. 1382.

PETITION FOR REHEARING

To the Honorable the United States Circuit Court

of Appeals for the Ninth Circuit:

The petition of the plaintiff in error for a rehearing

of the above-entitled cause, respectfully represents that

the said cause should be reheard upon two grounds:

First Ground.

The Court holds that the failure of the attorney to



object was fatal to the point made, that the indictment,

with the improper matter endorsed, should not have

been given to the jury.

The affidavit of the attorney shows no negligence or

inadvertence. It shows that he was innocently led to

believe that the papers handed to the jury by a deputy

clerk were blank forms of verdict.

Under the circumstances it seems a harsh and drastic

rule that would cause the defendant to suffer for the

failure, innocently made, of his counsel to object.

The handing to the jury of the improper matter was

a blunder of the clerk of the court, costly alike to the

plaintiff in error and to the government, and it was the

duty of the judge and of the district attorney, as well

as of the attorney for the defense, to have prevented it

had it come within their notice.

We cannot excuse nor can we ask the court to excuse

negligence of an attorney, although under the strict

rule of the law innocent men may suffer or guilty men

escape, but we do ask that we be reheard in this matter

so that we may impress upon the Court that no negli-

gence existed, but that a grievous mistake was made,

taking from the defendant his unquestioned right to

appear at his new trial as innocent, and that the mistake

was made, not through the negligence of the attorney

for the plaintiff in error, but in spite of his vigilence

and watchfulness and in spite of the care of a judge ever

alert that a defendant suffer the loss of none of his

rights.



The attorney for the plaintiff in error could not have

objected because he was unaware of the blunder until

it was too late to object.

"It was a gross violation of the rights of the de-

fendant that they (endorsement on the indictments

prejudicial to the defendant) should have been

handed to them (the jury) at all in the manner in

which they were.

U. S. vs. Ogden, 112 Fed. Rep. 523.

The above case was similar to the one at bar. In that

case the attorney for the defendant learned that im-

proper matter went to the jur}', only after the mischief

had been done.

The Ogden case is a Federal authority, and, although

there are contradictory authorities from the States, we
submit that, by the precedent in the Ogden case, this

case, as far as this ground for a rehearing or for a new

trial is concerned, must stand or fall. We respectfully

submit that this Honorable Court did not give the Og-

den case all the force it merits by holding that that case

v. :is decided upon the point that the lower court had re-

fused to entertain a motion for a new trial; and "here-

in," says this Honorable Court, "lies the important and

essential difference between that case and the case at

bar." But it is respectfully submitted that the Circuit

Court of Appeals in the Ogden case went further and

held decisively and broadly that under no circum-

stances, u-hether objection be made or not made, should

an indictment bearing upon its face the fact that a de-



fendant had previously been found guilty be given to

the jury and permitted to be considered by them in their

deliberations.

We submit that this rule is so strongly laid down in

that case that it has been settled once and for all, and

we believe that the case at bar should be reheard, and

the rule, that the substantial rights of a man on trial for

felony are sacred and must not be trifled with, be reas-

serted so that "he who runs may read."

The importance of a reassertion of this principle we

cannot impress too forcefully upon the Court. It not

only afifects the plaintiff in error in this case, but it goes

further and places the preservation of the most sub-

stantial rights of every man accused of crime, not upon

the dignified care and watchfulness of his attorneys, but

upon a system of espionage on the officers of a court, irk-

some alike to all, lest some unexpected mistake be made.

The Ogden case is an important case, and the rule

there in force should not be capable of more than one

construction, yet in the case at bar it has been construed

two and perhaps three different ways. Counsel for

plaintiff in error claim, and after much consideration

given it since this Honorable Court handed down its

opinion, still sincerely claim and assert that under that

case the judgment of the lower court in the case at bar

should be reversed. Counsel for the government, with

equal sincerity, claim that the matter in the Ogden

case, as far as it affects this case, is obiter dictum and not

entitled to consideration. While this Honorable Court



in its opinion seems to lean to the latter theory, it does

not directly say so.

We submit that a rehearing of this case and a fuller

argument as to the force and effect of the Ogden case

could work no injury and might result in good.

Second Ground.

This Honorable Court held that Werta was not an

accomplice of Holmgren, and that therefore the refusal

of the lower court to give the requested instruction, that

the testimony of an accomplice must be viewed with

caution, was not error. We beg leave to submit that on

that point alone we should be granted a rehearing, as

it was not in the province of the lower court nor is it

in the province of this Court to pass upon that fact.

When there is any evidence at all that could connect a

witness with a crime, the question of his being an ac-

complice or not is one entirely for the jury, and while,

in a case where there was absolutely no evidence on the

subject, it might have been proper for a trial court to

refuse the instruction, in a case like the one at bar,

where all the circumstances and some of the testimony

raises the question, it was manifestly improper for the

lower court to refuse the instruction requested.

Bell vs. State, (Tex. Crim. App), 47 S. W. loio;

Rios vs. State, (Tex. Crim. App.)
,
48 S. W. 505 ;

People vs. Bolanger,'/! Cal. 17;

People vs. Curlee, 53 Cal. 604;

Ha^akins vs. State, (Tex. Crim. App.), 47 S.

W. 992.
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In People vs. Curlee, supra, the question of the credi-

bility of a witness was in question and the court held

that "It was for the jury, however, to determine

whether he was an actual accomplice from all his testi-

mony and the other evidence before them."

The question of Werta's standing as a witness being a

question for the jury, perhaps it would be useless to dis-

cuss the fact any further than to point out the circum-

stances and the testimony which made it a question of

fact.

The authorities on what constitutes an accomplice, as

the term is used in the law of evidence, are uniform and

the principle is elemental and well set forth in

People vs. Zuelzer, 46 N. Y. Supp. 766-767, 2

App. Dis. 363,

as follows: "To constitute an accomplice one must be

so connected with a crime that at common law he might

himself have been convicted either as principal or ac-

cessory."

The burden of authority fixes the test of an accom-

plice at whether a person connected with a crime could

be indicted either as principal or accessory; and the

general rule has b^en firmly fixed by the courts in cases

of perjury.

Blakely vs. State, (Tex. Crim. App.), 7 S. W.
233-235;

Smith vs. State, (Tex. Crim. App.), 36, S. W.
386;

Anderson vs. State, 20 Tex. Crim. App., 3 1 2-314.



Anderson vs. State, supra, is in so many respects like

the case at bar that we feel that its further perusal

would bring this Honorable Court to the conclusion

that a rehearing in this case would only be substantial

justice to the plaintiflf in error.

In that case the court sa5^s: "the rule is that in all

cases where a particeps criminis testifies in behalf of the

State, or where the evidence tends to show that one or

more of the State's witnesses are accomplices, the law

in relation to such testimony should be given in charge

to the jury," and continues in conclusion: "In the other-

icise full and lucid charge of the court in this case we

fail to find any instruction relative to the accomplice

testimony, and for this error of omission as to the law

applicable to the case the judgment will be reversed."

Werta, an alien, sought naturalization and was in-

competent as a witness to prove his own residence.

Holmgren, the defendant, who was competent, is al-

leged to have made false oath and supplied the neces-

sary testimony as to Werta's residence. Werta allowed

him to testify and accepted the benefits thereby gained.

Those are the circumstances. Werta on the witness

stand for the government denies categorically every

fact that could possibly make him an accomplice.

That is the testimony, and by it, even were the circum-

stances not considered, the question was raised for the

jury by the government.

In the brief of defendant in error on page 19 it is

argued that because Werta, on account of a legal dis-
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ability, was incompetent as a witness, he could not have

been an accomplice of Holmgren.

We do not think this argument has any force. But a

few decades have passed since a party to an action or

an atheist was incompetent as a witness, and it would

be a strange condition of law that would hold a party to

an action guiltless of perjury, when the whole fabric

of his case might have been woven from false testimony

procured by him, or that the fact of his being an atheist

would be a defense to an indictment.

It is also argued on the same page of the brief that

Werta, being an ignorant and illiterate man not "under-

standing the nature of the proceeding" was in some way

immune from the general operation of the law. We
cannot reconcile this contention with our understanding

of the immutable principle that ignorance of the law

excuses no one {ignorantia legis neminem excusat), and

Werta's going to court and allowing a perjury to be

committed in his behalf and in his presence constituted

him an accomplice, and taken by itself, or in conjunc-

tion with his testimony, raised the question, not for the

court but for the jury to determine.

We earnestly submit that a further and fuller hearing

of the questions above set forth would only be strict

justice to the plaintiff in error in this case and that upon

a rehearing this Court ought to reverse the judgment

of the lower court and grant a new trial.

9 MARSHALL B. WOODWORTH,
Attorney for Plaintiff in Error.
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I, the undersigned, counsel for the above petitioner,

hereby certify that in my judgment the foregoing peti-

tion is well founded and I also certify that it is not

interposed for deiav.


